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Court of Appeals of the District of Colombia. 


No. 3197. 

James E. Burroughs, Appellant, 

vs. 

MacPherson Crichton, M. I). 


a Supreme Court of the District of Columbia. 

At Law. No. 00028. 


James E. Burroughs, Plaintiff, 

vs. 

MacPherson Crichton, M. I)., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


Declaration, 

Filed September 13, 1917. 

In the Supreme Court of the District of Columbia. 


At Law. No. 00028. 

James E. Burroughs, Plaintiff, 

vs. 

MacPherson Crichton, M. D., Defendant. 

Damages $10,000.00. 

First Count. The plaintiff, James E. Burroughs, sues the defend¬ 
ant, MacPherson Crichton, M. D., now, and at the time of, and prior 
1—3197a 
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to the accruing of this cause of .action, a medical practitioner in the 
city of Washington, District of Columbia, holding himself out to the 
public and to the plaintiff as a Doctor of Medicine, expert and skill¬ 
ful in his profession as a physician and surgeon, for that: 

Whereas, to wit, on October 20, 1915, the plaintiff's wife, Lillie J. 
Burroughs, being troubled with some internal physical ailment, the 
plaintiff called in the defendant to examine his said wife and to diag¬ 
nose her physical condition; and the defendant, representing himself 
to he expert and skillful in his profession, as aforesaid, examined 
plaintiff s wife and diagnosed her ailment as a simple or benign 
tumor, requiring a minor operation, which he advised plaintiff to 
have him, the defendant, perform immediately, and further advised 
plaintiff to have his wife enter the National Homeopathic Hospital, 
in the District of Columbia, and have the operation performed 
therein by the defendant; and the defendant assured the 

2 plaintiff that it would only he necessary for his wife to re¬ 
main in said hospital for a few days, when she could return 

home and defendant would continue his professional care and treat¬ 
ment to her during her convalescence from said operation, and that 
the entire cost and expense to the plaintiff would be the sum of two 
hundred dollars ($200.00), which would pay in full for all hospital 
charges and costs and expenses of said operation, and for all pro¬ 
fessional services to plaintiff’s wife as aforesaid; that the defendant 
was a poor man, without other financial income than his salary of 
to wit: eighty dollars ($80.00) per month, and with his wife and 
three small children dependent upon him for support, and he was 
financially unable to incur any great expense in the premises; hut 
upon, ami in consideration of, defendant’s representations, afore¬ 
said, the plaintiff* on, to wit, October 30, 1915, entered into an oral 
agreemen! and contract with the defendant whereby he employed 
said defendant as an expert and skillful physician and surgeon^ to 
perform the said operation upon plaintiffs wife and to attend and 
treat her as her physician and surgeon, and the defendant agreed to 
accept such employment, and to perform said operation in said hos¬ 
pital, and to continue his professional care and treatment of plain¬ 
tiff’s wife during her convalescence from said operation, at and for 
f he agreed sum and compensation of two hundred dollars ($200.00), 
to be in full payment for all hospital charges and costs, and ex¬ 
penses of said operation, and for all professional services to he ren¬ 
dered plaintiff’s wife, as aforesaid; and thereupon the plaintiff, 
to wit, on No\ember 2, 1915, paid to the defendant the sum 
of fifty ($50.00) dollars, which the defendant ac- 

3 cepted on account of said agreed sum of two hundred 
dollars ($200.00), for medical and surgical fees, and hospital 

charges and costs, and expenses of said operation and professional 
attendance to be performed and rendered by the defendant; and 
thereafter the plaintiff paid further sums for hospital charges and 
costs, and expenses of said operation, and for professional medical 
services rendered his said wife, aggregating the total sum and pay¬ 
ment of two hundred and twelve dollars ($212.00): 
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And whereas, tjie plaintiffs wife entered said Hospital on, to wit, 
^ovoniber1, 1915, and was detained therein until, to wit, Deeember 
19, 191,), instead of the “few days ’ the defendant falsely and wrong¬ 
fully represented to the plaintiff would he the limit of her stay in 
ip* n hospital» instead of a simple or benign tumor as was wrong¬ 
fully and deceit fully diagnosed by the defendant, the plaintiff is 
informed and believes, and so charges, that his wife was afflicted 

'V-n that because of the ill-advised, reckless and un¬ 

skillful operation performed by the defendant, on plaintiff’s wife, 
a second operation became necessary and was performed by the de¬ 
fendant, and plaintiff’s wife never recovered from the stress and 
shock of said operations, and she was in a worse physical condition 
when she returned home from said hospital than when she entered 
the same; and she was confined to her bed and continued to suffer 


intense agony until her death, which occurred, to wit, on the 7th 
day of March, 1910; and the plaintiff says the defendant, MacPherson 
( rich ton, M. I)., after the return home of plaintiff’s wife from said 
hospital, on, to wit, December 10, 1915, wilfully and wan* 
4 tonly neglected, failed and refused to visit her, and.to at-end 
her as her physician, as he had agreed to do, although the 
plaintiff requested him so to do; and plaintiff was compelled to call 
in and employ another physician to attend his wife, shortly after 
the time of her return from said hospital until her death, at addi¬ 
tional cost and expense to the plaintiff; and thereafter, since the 
death of plaintiff s wife, the said defendant has demanded and still 
demands of the plaintjff a further payment of one hundred and 
thiity-fi\c dollars (*$135.00), on account of said operations and serv¬ 
ice agreed to he performed by the defendant, as aforesaid; 

And whereas, the above recited diagnosis made by the defendant, 
of the plaintiff’s wife- physical ailment, was a pretended, reckless, 
false and fraudulent diagnosis, which, together with the accompany¬ 
ing misrepresentations, heretofore recited, were calculated to deceive 
♦ he plaintiff for the clear purpose of securing the said operation 
upon plaintiff’s wife, and the money payment therefor; and the 
plaintiff was thereby deceived and misled by the defendant; and but 
for such deceit and misrepresentation the plaintiff would not have 
entered into said contract with the defendant, nor have submitted 
his wife to the suffering and risk of said surgical operation, nor have 
been thereby deprived of the companionship and service of his wife, 
nor have been caused great anxiety and mental suffering, nor have 
been put to the resulting money expense and loss, aforesaid, nor to 
other consequent costs and damages, all of vvhich the plaintiff has 
sustained and suffered through the wrong and deceit of the defend¬ 
ant, as aforesaid; 


Wherefore, because of the above recited deceitful and 
*> fraudulent conduct and misrepresentations of the defendant 
to the plaintiff, the plaintiff was deceived and misled by the 
defendant, and was thereby caused to suffer great anxiety and mental 
anguish, and was put to money loss, and the loss of his wife’s com¬ 
panionship and services, at the instance of the defendant, as afore- 
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said; and therefore the plaintiff brings this suit, and claims damages 
and judgment against the defendant in the sum of five thousand 
dollars ($5,000.00) ; besides costs. 

Second Count. The plaintiff, James E. Burroughs, sues the de¬ 
fendant, MacPherson Crichton, M. 1)., for that: 

\\ hereas, the said defendant is, and at all times hereinafter stated, 
was a physician and surgeon engaged in the praetiee of medicine 
and surgery in the City of Washington, District of Columbia: 

And whereas, heretofore, to wit. on the 20th day of October, 1915, 
the said defendant professionally examined the plaintiff s wife. 
Lillie J. Burroughs, (now deceased) and diagnosed her physical 
ailment as a simple, or benign, tumor, requiring a minor operation, 
arid advised an immediate operation and her entry into the National 
Homeopathic Hospital, in the District of Columbia, for the |>crforni- 
ance of said operation, therein, by the defendant: 

And whereas, the defendant then and there advised and assured 
the plaintiff that the entire cost of said operation upon the plaintiff's 
wife, including all hospital charges, and expense of said operation, 
and defendant’s fee and compensation for said operation and at¬ 
tendance during her convalescence, would be two hundred dollars 
($200.00), and no more. 


0 Accordingly, thereafter, to wit, on the 30th day of October, 

10L», the plaintiff entered into an oral agreement and con¬ 
tract with the defendant whereby he employed said defendant upon 
said terms as an expert and skillful physician and surgeon, to per¬ 
form said operation upon the plaintiff’s wife, in said Hospital, and 
to give her the necessary subsequent attendance and treatment; and 
the defendant accepted said employment, and agreed to perform the 
said operation in said hospital, and to continue his professional care 
and treatment of plaintiff s wife during her convalescenee from said 
operation, at, and for the agreed charge, cost and compensation of 
two hundred dollars ($200.00), to he in full payment for all hos¬ 
pital charges and costs and expenses of said operation, and for all 
professional sendees to he rendered plaintiff’s wife during her con¬ 
valescence as aforesaid; and thereupon, the plaintiff, to wit, on the 
d € f November, 1915, paid to the defendant the sum of fifty 
dollars ($50.00), which the said defendant accepted on account of 
said agreed sum of two hundred dollars ($200.00), for the aforesaid 
medical and surgical fees, and hospital charges and costs, and ex¬ 
penses of said operation, and medical attendance and treatment to 
he performed by said defendant, and thereafter the plaintiff paid 
further sums-to said defendant, and paid for all hospital charges 
and costs, and expenses of said operation, and for professional medi¬ 
cal services rendered his said wife, aggregating the total sum and 
payment of two hundred and twelve dollars ($212.00). 

The premises considered, it was the duty of the defendant to have 
continued his professional attendance upon and treatment 
7 of plaintiff’s wife after said operation, during her consequent 
illness and suffering therefrom, after her return from the 
said hospital, for the said stipulated charge and compensation. 
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Nevertheless, the said defendant not regarding his said agreement 
and undertaking, wilfully and wantonly negleetcd, failed and re¬ 
fused, to visit, attend or treat the plaintiff’s wife, after her return 
from said hospital in a suffering condition resulting from said opera¬ 
tion performed by the defendant, although requested so to do by the 
plaintiff; and by reason of the defendant’s said neglect and failure 
to attend and treat plaintiff’s wife, as he had agreed to do, the plain¬ 
tiff had to cat 1 in another physician at his own cost and expense, 
who remained in attendance upon her until her early death, there¬ 
after, and the said defendant in further disregard and violation of 
his said agreement and undertaking since the death of plaintiff’s 
wife, has demanded, and still demand.-, the further sum of one hun¬ 
dred and thirty-five dollars ($135.00), from the plaintiff, on ac¬ 
count of said operation and medical services, agreed to he performed 
by the defendant for the compensation hereinbefore set forth. 

And by reason of the aforesaid wilful and wanton misconduct, and 
breach of his agreement by said defendant, and his wilful and wan¬ 
ton neglect and failure to perform the same, as hereinbefore stated, 
the plaintiff thereby has been caused great annoyance and vexation, 
and to suffer great mental anxiety and anguish, and has been put to 
expense and money loss, to the damage of the plaintiff in the 
«S sum of five thousand dollars ($5,000.0(f), for which sum the 
plaintiff brings this suit and claims judgment against the 
defendant; besides cost. 

ISAAC R. HITT, 

UICI1ARD P. EVANS, 

Attorney* for Plaintiff. 


Demurrer In First 


fount of Declaration. 


Filed October 8, 1017. 


* 


The defendant says that the first count of the declaration is bad 
in substance. 

FRANK J. HOGAN, 
Attorney for the Defendant. 

October 5, 1017. 


Margin.—Among the matters of law intended to be argued in 
support of the foregoing demurrer are: 

The first count of‘the declaration does not state a cause of action. 
The facts alleged therein do not show any actionable wrong by the 
defendant, and no facts are set forth constituting a cause of action 
or recoverable damages in favor of the plaintiff. 
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i Demurrer to Second Count of Declaration. 

Filed October 8, 1917. 

******* 

The defendant says that tlie second count of the declaration is 

•/ 

had in substance. 

FRANK J. HOGAN, 
Attorney for the Defendant. 

October 5, 1917. 

Margin.—Among the matters of law intended to be argued in 
supi>ort of the foregoing demurrer are: 

The second count of the declaration does not state a cause 
9 of action. The facts alleged therein do not show any action¬ 
able wrong by the defendant, and no facts are set forth con¬ 
stituting a cause of action or recoverable damages in favor of the 
plaintiff. 


Memoranda tn. 

October 8, 1917.—Notice of Hearing and Acknowledgment of 
Service tiled. 
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Supreme Court of the District of Columbia. 


Monday, October *22, 1917. 


Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 


I’pon hearing the demurrer of defendant filed herein to the first 
and second counts of plaintiff’s declaration, it is considered that 
said demurrer be, and it is hereby sustained. 


A mended Declaration. 

Filed November 15, 1917. 

******* 

Comes now the plaintiff, by leave of court first had and obtained 

and amends his declaration herein, and savs: 

7 «/ • 

First Count. The plaintiff, James E. Burroughs, sues the defend¬ 
ant, MacPherson Crichton, for that the said defendant then and now 
a medical practitioner in the District of Columbia, to wit: On Octo¬ 
ber 20, 1915, intending to deceive and defraud the plaintiff, with 
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the purpose of wrongfully obtaining from the plaintiff certain fees 
and money payments, with intent to deceive the plaintiff* wrongfully 
informed him that the plaintiff’s wife, Lillie J. Burroughs, as a fact 
and not as an opinion, was affected with an ordinary benign tumor, 
and deceitfully advised the plaintiff to employ him, the defendant, 
at a total charge of $200, to perform an operation therefor, which 
the defendant, knowingly and deceitfully, wrongfully assured the 
plaintiff would be an inexpensive minor operation, requiring 

11 only a few days’ treatment in hospital for recovery there¬ 
from; notwithstanding the fact was, that the defendant well 

knew, as a skilled and experienced physician and surgeon, that the 
plaintiff s wife was afflicted with cancer and that the operation there¬ 
for would be a major operation putting in jeopardy the life of the 
plaintiff's wife; and the plaintiff being in ignorance of the true ail¬ 
ment of his said wife, and relying upon the good faith of the de¬ 
fendant, and confiding in the defendant’s said statements and ad¬ 
vice, aforesaid, was thereby deceived, and being so deceived, he con¬ 
sented to the |>erformance of said minor operation by the defendant, 
upon said Lillie .J. Burroungs, the plaintiff’s wife; that thereafter, 
to wit: November 2, 1915, the plaintiff’s wife was operated upon by 
the defendant, in the said Homeopathic Hospital, where she was 
placed upon the advice of the defendant; that said operation was 
performed for cancer and not for a benign tumor; that the said wife 
of plaintiff was detained in said hospital, to wit: from November 1, 
1915, to December 10, 1915, and she was then returned home in a 
dangerous condition resulting from said operation performed upon 
her by the defen lant, and thereafter she languished, in great pain 
and suffering, until her death, which occurred to wit: March 15 
1910. 

And by reason of the aforementioned false, deceitful, and fraud¬ 
ulent representations and assurances of the defendant, the plaintiff 
was deceived and fraudulently induced, by the defendant, to submit 
his wife to a dangerous, and fatal surgical operation, which he would 
not have done had the defendant told plaintiff the truth, 

12 and not have deceived him, as to his wife’s true ailment and 
condition. And the plaintiff’s wife was thereby caused to 

suffer unnecessary pain and anguish, and the plaintiff was caused 
to suffer great mental pain and anguish, and the loss of his wife’s 
companionship and services, and was put to large money loss, to wit, 
$500, through the aforesaid fraud, deceit and fault of the defendant. 

Wherefore, the plaintiff brings this suit, and claims damages and 
judgment against the defendant, in the sum of Five thousand 
($5,000) dollars; besides costs. 

Second Count. The plaintiff sues the defendant for that hereto¬ 
fore, to wit: October 20, 1915, the said defendant, then and now a 
physician and surgeon engaged in practice in the District of Colum¬ 
bia, advised and induced the plaintiff to have a surgical operation 
performed, by him, upon Lillie J. Burroughs, the plaintiff’s wife; 
that the said defendant then and there contracted and agreed to per¬ 
form said operation upon the plaintiff’s wife, at the Homeopathic 


\ 
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Hospital, in this city and District, and thereafter to give his profes¬ 
sional attendance, care and treatment to the plaintiff’s wife during 
her stay in said hospital and upon and after her return home, during 
her convalescence, and until her recovery from said operation, at 
and for the agreed price of Two Hundred ($200) dollars, to cover 
all hospital costs and charges, and all surgical and medical fees; 
that the plaintiff faithfully and punctually performed his part of 
said contract with the defendant, and paid"over and above the full 
sum agreed upon for said surgical, hospital and medical services, 
aforesaid; that after said operation, performed by the defendant 
, upon the plaintiff’s wife, she was returned home, to wit: He¬ 

ld cember 16, 1915, in a dangerous condition resulting from 
said operation; that the plaintiff called upon the defendant 
to continue his professional attendance, care and treatment of the 
plaintiff’s wife, as the defendant had agreed to do, but the defendant 
wilfully, wantonly and recklessly neglected, failed and refused so to 
do, as required by his said contract and agreement with the plain¬ 
tiff, and after several days, during which the plaintiff’s wife was 
languishing in intense suffering, awaiting the defendant’s attend¬ 
ance, the plaintiff was compelled to call in another physician, at ad¬ 
ditional expense, who attended plaintiff’s wife until her death which 
occurred, to wit: March 15, 1916; that by reason of the defendant’s 
wilful and wanton neglect, failure and refusal to perform his con¬ 
tract with the plaintiff, namely, to give his professional attendance, 
care and treatment to the plaintiff’s wife after her return home, 
from said hospital, after said operation performed by the defendant, 
the plaintiff was caused great mental suffering and anguish, and was 
put to money loss in the sum of, to wit: Two hundred dollars ($200) 

to the damage of the plaintiff in the sum of Five Thousand ($5,000) 
dollars. vr , ; 

Wherefore the plaintiff brings this suit against the defendant, for 
the defendant’s wilful, wanton and reckless breach of his contract, 
hereinbefore set forth, and claims damages and judgment against 
the defendant in the sum of Five thousand ($5,000) dollars; besides 
costs. 

ISAAC R. HITT, 

RICHARD P. EVANS, 

Attorneys for Plaintiff. 


Demurrer to First Count of A mewled Declaration. 


Filed November 24, 1917. 


The defendant says that the first count of the amended declara¬ 
tion is had in substance. 

FRANK J. HOGAN, 
Attorney for the Defendant. 


November 23, 1917. 



t 


r 
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Margin. Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are: 

I he first '‘ount of the amended declaration does not state a 
cause of action. f l he facts alleged therein do not show any action¬ 
able wrong by the defendant, and no facts are set forth constituting 
a cause of action or recoverable damages in favor of the plaintiff. 


Demurrer to Second Count of A mended Declaration. 

Filed November 24, 1917. 

* * • * * * * * 

The defendant says that the second count of the amended declara¬ 
tion is bad in substance. 

FRANK J. IIOGAN, 

__ , Attorney for the Defendant. 

November 23, 1917. 

Margin.—Among the matters of law intended to l>e argued in sup¬ 
port of the foregoing demurrer are: 

The second count of the amended declaration does not state a 
cause ol action. 1 he tacts alleged therein do not show any action¬ 
able wrong by the defendant, and no facts are set forth constituting 
a cause of action or recoverable damages in favor of the plaintiff. 

Memorandum. 

November 24, 1917.—Notice of Hearing and Acknowledgment of 
Service tiled. 
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Supreme Court of the District of Columbia. 


Tuesday, April 9th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz 
Justice, presiding. 

* * * * * * * 

No. 60628. 

James E. Burroughs, Plaintiff, 

vs. 

MacPherson Crichton, Defendant. 

Upon consideration of the demurrer filed herein to the first and 
second counts of the amended declaration it is ordered that said de- 
2—3197a 
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murrer be, and the same is hereby sustained as to said first and sec¬ 
ond counts of the amended declaration. 

Friday, April 26th, 1918. 

Session resumed pursuant to adjournment, Hon William Hitz, 
Justice, presiding. 

******* 

Comes now the defendant and moves that this cause be dismissed 
for want of prosecution, and shows to the Court that the plaintiff has 
failed to file a Second Amended Declaration herein and that a de¬ 
murrer to the Amended Declaration was sustained on April 9th, 
1918, Wherefore, said motion is granted and it is considered that the 
plaintiff take nothing by this action, that the defendant go hence 
without day, be for nothing held and recover of the plaintiff his 
costs of defense to be taxed by the Clerk and have execution thereof. 

17 Tuesday, May 14th, 1918. 

Session resumed pursuant to adjournment, lion. William Hitz, 
Justice, presiding. 

* * * * * * * 

l pon motion, the penalty of a bond for costs on appeal from the 
judgment herein, is hereby fixed in the sum of One Hundred Dollars. 


D* In the Supreme Court of the District of Columbia. 

At Law. No. 60628. 

James E. Burroughs 
vs. 

MacPherson Crichton, M. D. 

The President of the Lnited States to MacPherson Crichton, M. D., 

Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columbia, 
on the 14 day of May, 1918, wherein James E. Burroughs is Appel¬ 
lant, and you are Appellee, to show cause, if any there be, why the 
Judgment rendered against the said Appellant should not be cor¬ 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
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Supreme Court of the District of Columbia, this 14" day of May, in 
the >eai of our Lord one thousand nine hundred and eighteen. 

I Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, 

Clerk 

By ALF. G. BUHRMAN, 

Ass’t Clerk. 

Service of the above Citation accepted this — day of-, 19—. 


Attorney for Appellee. 

| Endorsed:J 48632. No. 60628 Law. Burroughs vs. Crichton. 
Citation. Issued May 14, 1918. Served copv of the within Citation 
on MaePherson Crichton personally May 16, 1918. Maurice Splain, 
Marshal. Hitt & Evans, Attorneys for Appellant. 


19 Supreme Court of the District of Columbia. 

Friday, May 17th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice, presiding. 

******* 

l pon consideration of the motion of plaintiff filed herein, May 
loth, 1918, it is hereby ordered, without objection of defendant’s 
attorney, that the judgment entered herein April 26th, 1918, be re¬ 
formed by striking therefrom that portion beginning with the first 
word “Comes” and ending with the figures “1918” in the fifth line 
thereof, and substituting for such stricken portion, the following, 
to wit: “Comes now the defendant by his attorney and moves for 
judgment herein, and the Court is advised that the plaifttiff elects to 
stand upon his amended declaration to which a demurrer was sus¬ 
tained on April 9, 1918, so that said entry of April 26th, 1918, shall 
read as follows, to wit: 

Comes now the defendant by his attorney and moves for judgment 
herein, and the Court is advised that the plaintiff elects to stand upon 
his amended declaration to which a demurrer was sustained on April 
9th, 1918. Wherefore, said motion is granted, and it is considered 
that the plaintiff take nothing by this action, that the defendant go 
hence without day, be for nothing held, and recover of the plaintiff 
his costs of defense to be taxed by the Clerk and have execution 
thereof. 


Memorandum. 

May 17, 1918,-^Appeal Bond approved and filed. 
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20 A ssignment of Error. 

Filed June 4, 1918. 

******* 

The court erred in sustaining tlie defendants demurrer to the 
plaintiff’s amended declaration. 

ISAAC R. HITT, 

RICHARD P. EVANS, 

Attorneys for Plaintiff. 


Directions to ( Jerk fttr Transcript of Record. ^ 

Filed June 4, 1918. 

******* 

The Clerk of said Court will make up the record ({is equivalent of 
a Bill of Exceptions), in the above case for appeal to the Court of 
Appeals, as follows: 

Original Declaration, Demurrer thereto and order sustaining said 
demurrer. 

Amended Declaration. Demurrer thereto and order sustaining said 
second Demurrer. 

Judgment of April 20, 1918, and Order of May 17, 1918, reform¬ 
ing said judgment. 

Memoranda of Appeal, Citation and Bond. 

ISAAC R. HITT, 

RICHARD P. EVANS, 

Attorneys for Plaintiff. 


Acceptance of Service. 

Service of copy of the foregoing directions to clerk for preparation 
of Transcript of Record, acknowledged this 3rd day of June, 1918; 
saving and reserving all proper objections thereto, whatsoever. 

FRANK J. HOGAN, 
Attorney for Defendant. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. doling, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to be a true and correct transcript of the record, ac- 
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cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60628 at Law, wherein James E. 
Burroughs is Plaintiff and MacPherson Crichton, M. D., is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
17th day of June, 1918. 

[Seal Supreme Court of the District of Columbia. J 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
9197. James E. Burroughs, appellant, vs. MacPherson Crichton, 
M. I). Court of Appeals, District of Columbia. Filed July 1, 1918. 
Henry W\ Hodges, Clerk. 
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3 ln CHomt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1918. 

No. 3197. 

JAMES E. BURROUGHS, APPELLANT, 

vs. 

MacPHERSON CRICHTON, M. D. 

BRIEF FOR APPELLANT. 

The Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia in favor of the ap¬ 
pellee, defendant below, in an action for damages for 
tort committed by the appellee against the appellant, 
plaintiff below. 

The appellant’s declaration and amended declara¬ 
tion, each in two counts, were demurred to, and said 
demurrers were sustained in entirety. 

The plaintiff elected to stand upon his amended 
declaration and, thereupon, the court below rendered 
judgment in favor of the appellee (Rec., p. 11). 

From said judgment this appeal is brought to this 
court upon the record, as the equivalent of a bill of 
exceptions, and upon the following— 

\ 

Assignment of Error. 

The court erred in sustaining the defendant’s de¬ 
murrer to the plaintiff’s amended declaration (Rec., 

p. 12). 







Statement of Facts. 

The facts constituting appellant’s cause of action are 
as follows: 

In October, 1915, appellant called in the appellee, 
who is reputed to be a skillful physician and surgeon, 
to professionally examine the appellant’s wife and 
advise him as to a physical ailment with which she 
was suffering; the appellee made such professional ex¬ 
amination of appellant’s wife and then told him that 
his wife had a simple or benign tumor which required 
a minor operation therefor, and further advised that 
she be taken to the Homeopathic Hospital, where the 
appellee could perform the operation, and where only 
a few days’ treatment would be necessary; and the 
appellee offered to give the requisite medical and sur¬ 
gical service and attendance, before, during and after 
her stay in said hospital, and at her home during her 
'convalescence from said operation, until her recovery, 
at a total cost to appellant of two hundred (8200) 
dollars, including the hospital charges. 

Appellant, relying upon the representations and 
advice of the appellee, and in ignorance of the true 
ailment ol his wife, accordingly, entered into an agree¬ 
ment with the appellee whereby the appellee promised 
and agreed to perform said minor operation upon 
appellant’s wife, at said hospital, for said alleged simple 
or benign tumor, and thereafter to give her his pro¬ 
fessional care and treatment at her home during her 
convalescence, and until her recovery from said opera¬ 
tion for the sum total of two hundred (8200) dollars 
to include said appellee’s fees and all hospital costs and 
charges. 

Thereafter, appellant’s wife was placed in said hospi¬ 
tal, and the appellee there performed a major operation 
upon her for a malignant cancer, which the appellee, 
as a skilled physician and surgeon well knew was her 
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ailment instead of a simple or benign tumor, as he 
falsely represented the fact to be to the appellant with 
the intent to secure his consent to said operation, which 
the appellant would not have given had the appellee 
told him the truth about his wife’s ailment and not have 
knowingly deceived him as aforesaid. That appel¬ 
lant’s wife was thereby caused unnecessary pain and 
suffering, by said fatal operation, and he was put to 
the loss of his wife’s companionship and services, and 
money loss, and mental anguish. 

The appellant’s wife, after being detained in said 
hospital for about six weeks, was returned home in a 
dangerous condition resulting from said operation, 
performed upon her by the appellee, who neglected and 
refused to professionally visit and attend her as he had 
promised and agreed to do, although requested to do 
so by the appellant, who was thereby compelled to 
employ the services of another physician at additional 
cost, who attended and treated his wife until her death 
in March, 1916. 

And, by reason of this breach of his agreement and 
violation of his professional duty by the appellee, 
both appellant and his wife were caused mental suf¬ 
fering and anguish, and the appellant was put to addi¬ 
tional money loss. 

During the stay of his wife in said hospital, appel¬ 
lant paid out over and above said agreed sum of two 
hundred ($200) dollars for said medical and surgical 
treatment by the appellee and said hospital charges. 

THE PLEADINGS. 

The Amended Declaration. 

First Count (Rec., pp. 6-7)—The first count of the 
amended declaration sets out the foregoing state of 
facts, and avers: 

(a) Appellee’s fraudulent misrepresentations, for the 
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purpose of wrongfully obtaining money from appel¬ 
lant. 

(b) Appellee’s guilty knowledge and intent to de¬ 
ceive. 

(c) Appellant’s reliance upon said misrepresentations, 
and confidence therein. 

(d) Appellant’s ignorance of the true state of facts. 

(e) That appellant was deceived by appellee’s mis¬ 
representations. 

(f) That being so deceived he consented to an opera¬ 
tion upon his wife, by the appellee. 

(g) That had he not been so deceived he would not 
have consented to said operation. 

(h) That because of appellee’s deception the appel¬ 
lant was put to money loss and other injuries. 

(i) Appellant’s claim for damages against appellee. 

Second Count (Rec., pp. 7-8)—The second count of 
appellant’s declaration recites: • 

(a) A lawful agreement between the appellant and 
appellee. 

(b) Appellant’s punctual performance of his agree¬ 
ment. 

(c) Appellee’s willful and wanton neglect, failure 
and refusal to perform his full agreement. 

(d) Appellant’s demand upon appellee for such per¬ 
formance. 

(e) Appellant’s money loss and injuries sustained 
through appellee’s said default. 

(f) Appellant’s claim against appellee for damages. 

Appellee’s Demurrer to the Amended Declaration. 

The demurrers of the appellee, to each count of 
appellant’s amended declaration (Rec., pp. 8-9), are 
in identical terms, as follows: 

“The defendant says that the first (second) 
count of the amended declaration is bad in 
substance.” 




Margin.—“Among the matters of law in¬ 
tended to be argued in support of the foregoing 
demurrer are: 

“The first (second) count of the amended 
declaration does not state a cause of action. 
The facts alleged therein do not show any action¬ 
able wrong by the defendant, and no facts are 
set forth constituting a cause of action or re¬ 
coverable damages in favor of plaintiff.” 

ARGUMENT. 

The demurrer admits the facts to be as set forth in 
each count of the appellant’s amended declaration. 
Consequently, the questions before this court for determi¬ 
nation are—Does the state of facts set out in either 
count of appellant’s declaration constitute a cause of 
action against the appellee, and, if so, are such facts 
sufficiently well pleaded ? 

Under the decisions of this court, in concurrence 
with the general trend of leading authorities, it clearly 
appears that the first count in the said declaration 
sets out all the essential elements in an action for 
deceit. 

Browning vs. Bank, 13 App. D. C., 1, 14, 19. 
Magruder vs. Montgomery, 33 App. D. C., 133. 
Tyssowski vs. F. H. Smith & Co., 35 App. D. C., 
403. 

Cooper vs. Schlesinger, 111 U. S., 148, 155. 

Stewart vs. Wyo. Cattle Ranch Co., 128 U. S., 
383. 

Fenwick vs. Grimes, 5 CranclyC. C., 603. 

63 Vir. 

The pg^vailing rule in the premises is comprehensively 
stated in the case of Busternd vs. Farrington, 36 Minn., 
320, as follows: 

“The fraud which gives rise to an action for 
deceit exists where a person makes a false repre- 
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sentation of a material fact susceptible of knowl¬ 
edge, knowing it to be false, or as of his own 
knowledge when he does not know whether it 
is true or false, with intention to induce the 
person, in reliance upon it, to do or refrain 
from doing something to his pecuniary hurt; 
when such person, acting with reasonable pru¬ 
dence is thereby deceived, and induced to so do 
or refrain, to his damage.” . 

In Cooper vs. Schlesinger, 111 U. S., 148, 155, the 
court held— 

“A false representation does not amount to 
a fraud in law, unless it be made with a fraudu¬ 
lent intent. There is, however, a fraudulent 
intent if a man, either with a view of benefit¬ 
ing himself, or misleading another into a course 
of action, make a representation which he knows 
to be false, or which he does not believe to be 

V', H J .3)1. 

Mn the case at bar, the appellee with purpose of benefit¬ 
ing himself, intentionally misrepresented the wife’s 
malady to appellant, and thereby induced him to sub¬ 
mit his wife to a dangerous operation, in ignorance of 
the fact, which was intentionally withheld from him 
by the appellee, and to which he would not have con¬ 
sented had the appellee told him the truth; the ap¬ 
pellant confided in the appellee as being a skillful and 
reputable physician and surgeon, and was deceived 
by the false and fraudulent representations and con¬ 
duct of the appellee. Injuries resulted to the appel¬ 
lant, in consequence of the deception practiced by the 
appellee, and damages are specifically claimed therefor. 


The tortious breach of contract set forth in the 
second count of the appellant’s declaration, appears 
to be averred with sufficient certainty. 
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It is elementary that “A contract is an agreement, 
upon sufficient consideration, to do or not to do a 
particular lawful thing;” that damage—‘is the loss 
caused by one person to another, either to his person, 
property, or relative rights, through design, care¬ 
lessness or default; and that damages, “Are the in¬ 
demnity recoverable by the injured party from the 
party who has caused the injury.” 

In the case at bar, the second count of the declaration 
alleges a lawful contract between these parties, in 
which for an agreed consideration the appellee under¬ 
took not only to operate upon appellant’s wife, but 
also, as a material part thereof, he agreed to attend 
and treat her, as her physician, after said operation 
during her convalescence therefrom; that after the 
operation by him performed, appellee willfully and 
wantonly neglected and refused to visit and attend her, 
and a different physician had to be employed by the 
appellant at additional money cost, notwithstanding 
the fact that appellant had paid the full consideration 
required by the agreement. The resulting injuries, 
due to appellee’s neglect and default, are specifically 
set forth, and lawful damages claimed, to which ap¬ 
pellant is entitled. 

Dermott vs. Jones, 2 Wallace (U. S.), 1. 

Fererro vs. Telegraph Co., 9 App. D. C., 455- 
n 475-47§; and authorities cited. • 

j+j 

3/0» 

^ Upon the whole declaration we hfeve a case of cold¬ 
blooded deception, for personal gain, and heartless 
disregard of contractual and professional duty upon 
part of appellee: of consequent irreparable injury and 
loss to the appellant. 

In civilized communities a law abiding citizen is 
relegated to a court of law for reprisal and relief; ac* 









cordingly, appellant is in this court in pursuit of his 
lawful remedy, in confidence that it will not be per¬ 
mitted to be denied him upon any unsubstantial 
technicality. 

It is respectfully submitted that the judgment of 
the trial court should be reversed. 

ISAAC R. HITT, 

RICHARD P. EVANS, 

Attorneys for Appellant. 
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vs. 

Macpherson Crichton, Appellee. 


BRIEF IN BEHALF OF APPELLEE. 


Appeal from a judgment on demurrer to amended dec¬ 
laration in an action for damages for alleged deceit and 
breach of contract. 

Statement of the Case. 

Appellant and appellee were plaintiff and defendant, re¬ 
spectively. in the court below. They will be hereinafter 
referred to as plaintiff and defendant. Two declarations 
were filed in this cause, each in two counts. Both declara¬ 
tions are set out in full in the Record. The original declara- 




tion was apparently sought to be founded on deceit and mal¬ 
practice on the part of the defendant, a physician and sur¬ 
geon, in the diagnosis and treatment of a disease with which 
plaintiff’s wife was afflicted, as well as on breach of contract 
by his alleged failure properly to treat and attend her 
(R., p. 3). After argument by counsel on lx>th sides, a de¬ 
murrer to this declaration was sustained. An amended 
declaration was filed, in which the plaintiff abandoned his 
charge of unskilfulness and recklessness, and alleged in 
substance, in the first count, that the defendant secured the 
consent of the plaintiff to a surgical operation upon his wife 
by falsely stating to plaintiff that she was suffering from a 
benign tumor, whereas the defendant knew that she was af¬ 
flicted with cancer, and that the operation would have to be 
performed and was in fact performed for cancer, to which 
operation plaintiff would not have given his consent had he 
known the facts, and he says that, by reason of this, his 
wife was caused to suffer unnecessary pain and anguish, 
and that he was caused great mental pain and anguish, the 
loss of his wife’s companionship and services, and a money 
loss of $500, wherefore he claims damages in the sum of 
$5,000; and in the second count he alleged that the defen¬ 
dant, for the sum of $200, agreed to perform the operation, 
attend plaintiff’s wife professionally thereafter during her 
stay in the hospital, after her return home, and until her 
recovery, which sum was to cover as well all hospital costs 
and charges and all surgical and medical fees, and that de¬ 
fendant breached his said agreement by failing and refus¬ 
ing for several days subsequent to her return home to at¬ 
tend her, which necessitated plaintiff’s calling in another 
physician, who attended her until her death several months 
later, which failure plaintiff alleges caused him mental 
suffering and anguish and a money loss of $200, where¬ 
fore he claims damages in the sum of $5,000. The court 
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below, after hearing the arguments of counsel for plaintiff 

and defendant, sustained the demurrer to both counts of this 
declaration also. 

The plaintiff having failed to file a second amended dec¬ 
laration within the time prescril>ed by the rules of court, the 
cause was dismissed for want of prosecution and judgment 
entered for defendant, but later, plaintiff s counsel, conceiv¬ 
ing that the form of judgment would prejudice his case on 
appeal, a motion to reform the judgment was sustained, 
without objection by defendant's counsel, so as to make it 
appear that plaintiff elected to stand upon his amended 
declaration. From that judgment in favor of defendant, 
plaintiff brings the case here on appeal. 

« 

Argument. 

I. 

Admitting the facts alleged in the amended declaration 
to be true, the defendant says they do not state a cause of 
action. The first count is founded in deceit and is clearly 
demurrable for one reason at least, namely, that on the face 
of the declaration the injury complained of was not caused 
by the alleged misrepresentation of the defendant. One of 
the essential elements of fraud is injury resulting to the 
plaintiff fiom relying and acting upon the misrepresenta¬ 
tions. On the face of the declaration, the mental pain and 
anguish of plaintiff (if anything were recoverable for that), 
the loss of his wife’s companionship and services, am; 
money loss, which plaintiff alleges he suffered, were caused, 
not In his reliance on defendant s alleged misrepresenta¬ 
tions, but bv the fact that his wife had cancer. To make 
out a case of fraud under the circumstances here, the dec¬ 
laration would have to allege as a fact that the wife was not 
afflicted with cancer, and that an operation for cancer w r as 
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not necessary. If there was any misrepresentation at all, 
it was merely that the patient did not require an operation 
which was in fact necessary, and as defendant, an admit¬ 
tedly skilled and experienced physician and surgeon, in¬ 
formed that necessary operation, there was no injury to the 
plaintiff. 

The whole burden of plaintiff s complaint amounts to this 
—that the defendant did not give plaintiff the opportunity 
to let his wife suffer and die of a fatal disease without any 
attempt to save or prolong her life. The Court will take 
judicial notice of the fact that cancer is generally regarded 
by the medical profession and by people in general as a 
fatal malady. Where continued intense agony of the wife 
and final dissolution from cancer without an operation was 
certain, but there was a chance for a cure or a prolongation 
of life by an operation, the husband complains because he 
was not permitted to deprive her of that chance. He does 
not express any objection to the physician who ]>erformed 
the operation. He admits in his declaration that the de¬ 
fendant is “a skilled and experienced physician and sur¬ 
geon.” What he objected to was the performance of the 
necessary operation without his consent. His complaint is 
necessarilv based on the assumption that he had a legal right 
of choice as to whether his wife should live or die. It does 
not allege that the wife was deceived, nor that she was not 
wholly willing and anxious to have the operation for cancer 
performed. Conceding that the representation made to 
plaintiff was false as alleged in the declaration, nevertheless 
a person who has been induced by false representations to 
do an act which it was his duty to do can not be heard to 
say that he was prejudiced by such false representations. 
And it clearly is the duty of a husband to permit an opera¬ 
tion upon his wife which is necessary to save or prolong her 
life and to which she does not object. In the case of State, 
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L sc of Mary R. Jannex, vs. Philip B. Housekeeper, 70 
Md., 162, which was an action for damages brought against 
two physicians, alleging the wrongful and unskilful per¬ 
formance of a surgical operation, the Court said: 


1 he evidence shows that the deceased had been af¬ 
flicted by the formation of a lump in her right breast. 
It was supposed at first to be a tumor, but was after- 
waids ascertained to be a cancer. The defendant 
Housekeeper, a regular physician, was consulted and 
advised a surgical operation. A day for the perform¬ 
ance of the operation was appointed, and the two de¬ 
fendants and another physician were present and per¬ 
formed the operation by cutting off the entire right 
breast. The operation was performed about the first 
of June, and death occurred the fifth of December fol¬ 
lowing. * * * 

“ I he husband of the deceased, who was one of the 
equitable plaintiffs, relies upon the fact that although 
he expressed a willingness that there should be an oper¬ 
ation for a tumor, lie did not consent to the excision 
of a cancer. He says that he told Doctor Housekeeper 
that if the formation in the breast was a cancer, he 
objected to its removal. * * * He says he sup¬ 
posed that the medical men were operating for a tumor, 
and that he would not have consented to an operation 
for cancer. There is evidence from which the jury 
might infer that the patient knew that the formation in 
her breast was cancer. When the doctors came to the 
house, she had already prepared herself to undergo the 
operation. If she consented to the operation, the doc¬ 
tors were justified in performing it, if, after consulta¬ 
tion, they deemed it necessary for the preservation and 
prolongation of the patient’s life. 

“Surely the law does not authorize the husband to 
say to his wife: ‘You shall die of cancer; you can not 
lie cured; and a surgical operation affording an only 
temporary relief, will result in useless expense.’ The 
husband had no power to withhold from his wife the 
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medical assistance which her case might require. * * * 
“The consent of the wife and not that of the hus¬ 
band was necessary.” 

The idea of compensating a husband in damages because 
he was not given the opportunity to refuse his consent to 
an absolutely necessary operation to save or prolong the 
life of his wife,—an act which would be wholly repugnant 
to every conception of right, reason and the dictates of hu¬ 
manity,—we feel certain will not find favorable lodgment 
in the mind of the Court. 

We confidently believe the Court will consider what has 
l>een said sufficient to sustain the demurrer to the first count, 
but we may suggest that it is demurrable also for the reason 
that a diagnosis of an internal ailment as cancer is nothing 
more than an opinion. From the number of operations 
which are performed for suspected tumor and found to be 
cancer, it may be said that it is generally regarded as some¬ 
thing which before ojieration is not susceptible of accurate 
knowledge, and therefore a statement of a physician, even 
in the form of a positive assertion, alleged to l>e false, that 
a person suffering from an internal ailment has cancer, will 
not afford a basis for an action in deceit. Therefore, when 
the plaintiff changed the statement in his original declara¬ 
tion that the ‘‘plaintiff’s wife being troubled with some in¬ 
ternal ailment, he called in the defendant to examine his 
wife and to ‘diagnose’ her physical condition; and the de¬ 
fendant examined plaintiff’s wife and ‘diagnosed’ her ail¬ 
ment as a simple or benign tumor” (R., p. 2) to the allega¬ 
tion in his amended declaration that the defendant informed 
him ‘‘as a fact and not as an opinion” (R., p. 7) that his 
wife was afflicted with a benign tumor, he failed to cure the 
original defect. It will be noted that the plaintiff in his 
amended declartion says, not that the defendant in making 
the alleged statement that the patient had tumor knew as 
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a fact that she had cancer, but that “as a skilled and experi¬ 
enced physician and surgeon” he knew it. This assumes 
that skilled physicians and surgeons always know before 
they operate for internal growths whether such growths are 
malignant or benign, which is not the fact. So-called false 
statements when made relative to a matter about which 
there can be no such thing as absolute certainty, even though 
relied on and resulting in injury, are not actionable. Scrog- 
gin vs. Wood, 87 Iowa, 497; Sheldon vs. Davidson, 85 
Wis., 138; Spead vs. 1 omlinson, 73 N. H., 46; Robertson 
vs. Parks, 76 Md., 118; Norfolk, etc., Co. vs. Arnold, 49 
N. J. Eq., 390; Marsh vs. Folker, 40 N. Y., 562, 567; 
Alabama & V. R. Co. vs. Turnbull, 71 Miss., 1029; Jackson 
and Sharp Co. z>s. Fay, 20 App. D. C., 105; Southern De¬ 
velopment Company vs. Silva, 125 U. S., 247; 20 Cyc., 17. 

It is submitted that what defendant gave plaintiff was 
his “diagnosis” of the case, as alleged by plaintiff in his 
original declaration, and a diagnosis is said to be little more 
than a guess, enlightened by experience. Swann vs. Long 
Island R. Co., 29 N. Y. S., 337, 338, 79 Hun., 612; Gris¬ 
wold vs. N. V. C. & H. R. Co., 115 N. Y., 61, 64. There 
is an endless chain of cases holding that a physician or sur¬ 
geon is not liable for an error in diagnosis, unaccompanied 
by negligence, and there is no allegation of a negligent diag¬ 
nosis in the amended declaration (see 30 Cyc., 1578, and 
cases cited in Note 91). 

As to the alleged statement on the part of the defendant 
that the operation would be “an inexpensive minor opera¬ 
tion requiring only a few days’ treatment in hospital,” the 
courts are practically in unanimous accord that such state¬ 
ments are mere expressions of opinion. 

As to the alleged intent of the defendant to deceive, there 
is no allegation that he ever knew that plaintiff would ob¬ 
ject to the performance of an operation for cancer, and it is 





submitted that he could not reasonably have suspected such 
a thing. It may much more reasonably be supposed that if 
the defendant wished to deceive the plaintiff, in order that 
he might earn a fee of $200, as plaintiff alleges, he would 
have stated in the beginning that she had cajicer and that 
an operation was absolutely necessary if she were to have 
any chance for her life, as he would have a right to assume 
that the plaintiff would be anxious that every possible means 
be exerted to save her. In the case of Sheldon rs. Davidson, 
85 Wis., 138, the Court, among other things, in sustaining 
a demurrer to a declaration in deceit which alleged that the 
defendant, in order to induce plaintiff to enter into a con¬ 
tract with him, failed to give the true import of a prior 
lease, said, at page 140: “He (plaintiff) does not state that 
the defendant knew, or had reason to know, that he, the 
plaintiff, was ignorant of the fact that the defendant did 
not own the barn.“ In the case at bar, plaintiff does not 
state that defendant knew or had reason to know that he 
was opposed to the performance of a necessary operation 
for cancer. It would seem to be plain that having no knowl¬ 
edge of the plaintiff's attitude in that behalf, there could be 
present no intent to deceive. Again, that an admittedly 
skilled and experienced physician and surgeon contracted 
with plaintiff to perform an operation upon his wife, treat 
and care for her thereafter professionally until her recovery, 
and pay all her hospital fees and charges, is wholly incon¬ 
sistent with the theory that the defendant knew before¬ 
hand that the patient had cancer, and that the operation 
would have to be performed for that disease with all its 
attendant responsibilities and necessarily prolonged period 
of hospital services, when it is considered that the total com¬ 
pensation fixed as alleged by plaintiff was $200. The Court, 
we think, will agree that taking the declaration as it stands, 
it is very clear that any intent whatever to deceive was en¬ 
tirely lacking. 
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II. 

The second count of the declaration arises out of the same 
set of facts, but is founded on contract. Assuming, as we 
must, that the contract was as stated, nevertheless upon the 
facts alleged, it does not appear that there was a breach. 
There is an allegation only that defendant did not attend 
plaintiff's wife after her return home from the hospital, 
where she admittedly had received his professional care 
and attention from October 20, 1915, to November 2, when 
the operation was performed by the defendant, and there¬ 
after until December 16, when she was returned home from 
the hospital, a period of two months. It will thus be seen 
that she admittedly received his professional services for a 
month and a half subsequent to the operation, when, con¬ 
sidering this long professional treatment of and watch over 
the patient, it may he assumed that the defendant was in 
position to determine, and did determine, as he had a right 
to do, in the honest exercise of his judgment as a reason¬ 
ably skilful and experienced practitioner, that her recovery 
was impossible and any further attendance upon her by him 
in his professional capacity wholly without purpose. From 
the fact that the plaintiff employed another physician, there 
is no necessary inference that the services of a physician as 
such were or could have been of any avail or that the physi¬ 
cian called in did. or could have done any more for the 
patient than an ordinary trained nurse could have accom¬ 
plished. 

The plaintiff here alleges a special contract, which 
amounts to this—that the defendant agreed for $200 not 
only to prepare his wife for the operation from October 20 
to November 2, perform the operation on the latter date, 
treat her thereafter in the hospital until December 16, and 
pay all her hospital charges and expenses, but that he agreed 
further “to give his ‘professional’ attendance, care and 




treatment to the plaintiff’s wife * * * after her re¬ 

turn home during her convalescence, and until her recovery 
from said operation." Admitting, as we must admit for 
the purjioses of this demurrer, that the agreement was as al¬ 
leged, it provided only that the defendant should give his 
“professional" attendance, that is, his attendance as a physi¬ 
cian and surgeon—not as a nurse or a caretaker—whenever 
required “until her recovery from the operation." There is 
no allegation that his attendance as a physician and surgeon 
zi'QS required subsequent to the time she left the hospital. 
1 lie plaintiff says he “called upon the defendant to continue 
his professional attendance, care and treatment," but it was 
not for him to judge that the defendant was aide to do any¬ 
thing further for her professionally. For all that appears 
the defendant, until the death of the plaintiff’s wife, ren¬ 
dered every possible service the most celebrated practitioner 
in the country in such diseases could have rendered as such. 
To show a breach of contract in a case of this kind, it is 
submitted the declaration necessarily must allege that the 
defendant’s services as a physician and surgeon at the time 
were required and necessary , and that in the face of these 
circumstances he wrongfully refused to attend. It is a mat¬ 
ter of common knowledge, in cases such as these, that in 
some instances further professional attention of a physician 
and surgeon is absolutely valueless, and that if present all 
he could do would l>e no more than a trained nurse could 
do, and of course, his contract is to render the serv ices of a 
physician, not those of a trained nurse. 

III. 

The plaintiff claims damages in the first count for pain 
and anguish caused his wife and mental pain and anguish 
caused himself, and in the second count for his mental suf¬ 
fering and anguish. In Adams vs. Brosins, 109 Pac. 
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(Ore.), 729, 51 L. R. A. N. S., 36, 1. c. 39, which was an 
action for damages for breach of contract by a physician 
by reason of his failure to attend plaintiff's wife, the Court, 
in holding that there could be no recovery for the husband’s 
mental anguish, said: 

It is noticeable that the complaint is not based upon 
the claim that defendant’s breach of contract was re¬ 
sponsible for, or in any wise contributed to, the phys¬ 
ical injury of plaintiffs wife; nor that the observance 
of the contract of employment on the part of defendant 
would have ameliorated the sufferings of the wife; nor 
have prolonged her life. Likewise, there is no charge 
made that defendant’s presence at the bedside of plain¬ 
tiff’s wife would have prevented or even delayed her 
death. 

“The pleading proceeds upon the theory that defen¬ 
dant’s non-observance of the contract caused plain¬ 
tiff to suffer grievous mental and physical pain and 
anguish. 

The doctrine that mental suffering accompanying 
personal injury or physical pain is always the subject 
of compensation is so firmly implanted in the jurispru¬ 
dence of the several States of the Union as to become 
a legal maxim.” 

See also notes to this case, 51 L. R. A. N. S., 36. 

In 30 Cyc., 1582, and note 26, it is said: 

“At common law an action for an injury to a person 
caused bv want of skill or negligence of a physician or 
surgeon, does not survive the death of either party. 
It is immaterial whether the action is in form ex con¬ 
tractu or ex delicto; in other words, the injury is to the 
person and not to the estate of the patient.” 
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IV. 

Although the original declaration alleged negligence and 
unskilfulness in treating plaintiff’s wife, this was aban¬ 
doned in the second declaration. If any authorities were 
required to show the deficiency of the original declaration 
in this behalf, Ewing Z'S. Good, 78 Fed., 442, and Sweeney 
vs, Erznng, 35 App. D. C., 57, affirmed in 228 U. S., 233, 
might be cited. 

V. 

The plaintiff in the second count states that he “faith¬ 
fully and punctually performed his part of said contract 
with the defendant, and paid over and alxrve the full sum 
agreed upon for such surgical, hospital and medical serv¬ 
ices.” He does not say to whom he voluntarily paid the 
money, but so worded his statement as to invite the infer¬ 
ence that he paid it over to the defendant. It is, of course, 
understood that this demurrer must stand or fall on the 
allegations of the declaration, and it may l)e this statement 
is immaterial to the decision of this case, but the manner 
of statement as to this particular point is so misleading that 
it is not deemed improper to state that the records of the 
Municipal Court of this jurisdiction show that on August 
17, 1916, a judgment for the amount due the defendant in 
this case was rendered against plaintiff for the full sum 
claimed, notwithstanding a plea of set-off entered and 
pressed by plaintiff on the same grounds as those set out 
in his original declaration in this cause, which judgment has 
not been satisfied. 

That the demurrers should be sustained is respectfully 
submitted. 

Frank J. Hogan, 

William H. Donovan, 
Attorneys for Appellee. 

Washington, D. C., 

October 5, 1918. 












